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Yearn for Paradise, Live in Limbo: Optimal
Frustration for ADR
David Sally*
L 'inqui~tudeest essentielle a lafglicit des creatures.1
I.

Introduction

Ideally, one should always fall short. That is the point of idealsthey are not to be realized in the here and now. The unease and disquiet
produced by falling short leads to three conflicting, keen impulses:
abandonment of the ideals altogether; adaptation of the ideals to match
the present reality in order to assure their fulfillment; and pursuit of the
ideals regardless of the costs and heedless of the gains and progress made
thus far. All of these impulses must be resisted by individuals,
professions, and movements. As Elster writes with respect to the
individual and his or her values and preferences:
Character planning, then, should aim at optimal frustration, which
makes one better off than in the initial situation (with more-thanoptimal frustration) and also better off than with adaptive
preferences, which tend to limit aspirations to, or even below, the
level of possibilities,
resulting in a less-than-optimal level of
2
frustration.
In this paper, I will present some evidence that Alternative Dispute
Resolution ("ADR") may be optimally frustrated as it stands today and
offer some suggestions for how the frustration level may continue to be
appropriately calibrated. Section II will examine the most relevant
research from economics, psychology, and negotiations. Section III will
contrast the ideals of ADR with its achievements and with other
important referents, concluding that it has fallen short of paradise and

* Assistant Professor of Management and Organizations and of Economics,
Johnson Graduate School of Management, Cornell University.
1. Liebniz, quoted in JON ELSTER, SOUR GRAPES: STUDIES IN THE SUBVERSION OF
RATIONALITY 138 (1983).
2. ELSTER, supra note 1.
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yet, it has been wildly successful. Section IV will offer some advice that
would be recommended to an individual in similar circumstances. In
short, I will contend that ADR is in limbo, and it should stay there.
II.

Aiming High and Being Satisfied

Over the years and in various domains, psychology and economics
have intersected and diverged. Two hundred years ago, the overlap was
complete in the person of Adam Smith. His work on self-interest and the
invisible hand in The Wealth of Nations, and on sympathy, other-oriented
behavior, and the impartial spectator in The Theory of Moral Sentiments,
exemplified this coincidence. The most important recent conjunction
has led to the behavioral economics movement, centered on the work of
Kahneman, Tversky, and prospect theory. 4
There are three key elements to prospect theory: a reference point
and a value function with an inflection and a particular curvature.5 As
shown in Figure 1, the reference point for a given category of objects
serves as the neutral point against which all valuation takes place and at
which the value function is zero.6 Objects are either positive or negative
and are psychologically felt as gains and losses (V>O and V<O,
respectively). 7 The first principle of prospect theory is that psychological
valuation is relative: just as the same object may be perceived as large or
small depending on the background, so the evaluation of an event or
choice rises or falls as the identity of the referent varies. 8 The second
principle, loss aversion, is inherent in the kink of the function at the
reference point. 9 For a certain positive object, x, and its negative
reflection, -x, the absolute value of V(-x) is far greater than V(x).10
Namely, for objects of equal magnitude, losses hurt far more than gains
please." Accordingly, individuals will manifest a strong aversion to
losses.12 When confronted with the choice between a certain outcome
3. David Sally, A General Theory of Sympathy, Mind-Reading, and Social
Interaction, with an Application to the Prisoner'sDilemma, 39 Soc. ScI. INFO. 567
(2000).
4. Daniel Kahneman & Amos Tversky, Prospect Theory: An Analysis of Decision
Under Risk, 47 ECONOMETRICA 263 (1979); Amos Tversky & Daniel Kahneman, The
Framing of Decisions and the Rationality of Choice, 221 Sci. 453 (1981); see Amos
Tversky & Daniel Kahneman, Loss Aversion in Riskless Choice: A Reference-Dependent
Model, 106 Q. J. OF ECON. 1039 (1991).
5. See Figure 1 infra; sources cited supra note 4 and accompanying text.
6. See Figure 1 infra; sources cited supra note 4 and accompanying text.
7. See Figure 1 infra; sources cited supra note 4 and accompanying text.
8. See Figure 1 infra; sources cited supra note 4 and accompanying text.
9. See Figure 1 infra; sources cited supra note 4 and accompanying text.
10. See Figure 1 infra; sources cited supra note 4 and accompanying text.
11. See Figure 1 infra; sources cited supra note 4 and accompanying text.
12. See Figure 1 infra; sources cited supra note 4 and accompanying text.
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and an uncertain gamble, the combination of concavity and convexity in
the value function results in different appetites for risk within the
individual. 13 A person will be risk seeking in losses, willing to take large
chances and accept bad bets in an effort to avoid a sure loss, and risk
in gains, willing to refuse profitable gambles in order to secure
avoiding
14
a gain.
Figure 1: Prospect Theory
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In their original formulation, Kahneman and Tversky hypothesized
that the reference point was usually the status quo. 15 Other researchers
have shown that numerous other points may serve as the reference
point.' 6 Most importantly, Heath, Larrick, and Wu, 17 in a series of
studies, demonstrate that goals are reference points, and that all the well13. See Figure 1 infra; sources cited supra note 4 and accompanying text.
14. See Figure 1 infra; sources cited supra note 4 and accompanying text.
15. See sources cited supra note 4 and accompanying text.
16. Terry L. Boles & David M. Messick, A Reverse Outcome Bias: The Influence of
Multiple Reference Points on the Evaluation of Outcomes andDecisions, 61 ORG. BEH. &
HUMAN DECISION PROCESSES 262 (1995); James G. March & Zur Shapira, Variable Risk
Preferences and the Focus of Attention, 99 PSYCHOL. REV. 172 (1992); Lisa D. Ord6fiez,
Terry Connolly & Richard Coughlan, Multiple Reference Points in Satisfaction and
FairnessAssessment, 13 J. OF BEH. DECISION MAKING 329 (2000).
17. Chip Heath, Richard P. Larrick & George Wu, Goals as Reference Points, 38
COGNITIVE PSYCHOL. 79 (1999); Richard P. Larrick, Chip Heath & George Wu, GoalInduced Risk Taking in Strategy Choice (2000) (unpublished manuscript, on file with
author); George Wu, Chip Heath & Richard P. Larrick, A Value Function-Based Model
of Goal Behavior (2000) (unpublished manuscript, on file with author).
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known effects of goals on effort, persistence, and risk-taking correspond
to prospect theory.' 8 For example, suppose two people, A and B in
Figure 2, have each done twenty-five push-ups. 19 A has a stretch goal of
thirty, and B has a more modest goal of twenty. 20 In this scenario, A is
more dissatisfied than B and is much more likely to attempt and to pull
off a twenty-sixth and twenty-seventh push-up.2 ' (As shown in Figure 2,
the wedge of value for person B arising from two more push-ups is much
smaller than that for person A.) 22 If the goal, instead, was a preannounced earnings forecast or a sales quota, A would be much more
likely to employ risky strategies such as cutting prices drastically,
deferring necessary maintenance expenses, prebooking sales orders from
future quarters, and misrepresenting revenues and earnings.23

18.

EDWIN A. LOCKE & GARY P. LATHAM, A THEORY OF GOAL SETTING AND TASK

PERFORMANCE (1990).

19. See Figure 2 infra.
20. See Figure 2 infra.
21. See Figure 2 infra.
22. See Figure 2 infra.
23. Judith Chevalier & Glenn Ellison, Risk Taking by Mutual Funds as a Response
to Incentives, 105 J. OF POL. ECON. 1167 (1997); Paul M. Healy, The Effects of Bonus
Schemes on Accounting Decisions, 7 ACCT. & ECON. 85 (1985); Paul Oyer, Fiscal Year
Ends and NonlinearIncentive Contracts: The Effect on Business Seasonality, 114 Q. J. OF
ECON. 149 (1999); William T. Ross, Jr., Performance Against Quota and the Call
Selection Decision, 28 J. OF MARKETING RES. 296 (1991); Maurice E. Schweitzer, Lisa
Ordrfiez & Bambi Douma, The Dark Side of Goal Setting: The Role of Goals in
Motivating Unethical Decision Making (2002) (unpublished paper, on file with author).
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Figure 2: Prospect Theory with Goals
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The threats to character formation discussed earlier arise naturally
from a meta-prospect theory. Consider the plight of person DR in Figure
3, who has set a very aggressive goal (G) that is serving as a touchstone
for all of her accomplishments and efforts.2 4 Having dedicated herself to
this goal, she finds herself in a loss position, leaving her, in selfmanagement terms, with three straightforward options.25 First, abandon
the goal altogether and simply forget about the loss. 26 Second, switch the
loss. 27
goal to G', creating a new value function, V', and wipe away the
Third, employ risky, potentially disastrous strategies to reach the original
goal (G).2 8 The less obvious and more complex possibility of optimal
activate G', thereby placing herself in
frustration is to both retain G and
29
limbo between the two referents.

24.
25.
26.
27.
28.
29.

See Figure
See Figure
See Figure
See Figure
See Figure
See Figure

3 infra.
3 infra.
3 infra.
3 infra.
3 infra.
3 infra.
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Figure 3: Meta-Prospect Theory

Value
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There is empirical evidence that such a balancing act between high
goals and a lower reference point produces useful inquietude, and
fortuitously, it occurs in the domain of negotiations research. This is
fortunate, of course, because mediation concerns the creation and
facilitation of productive negotiations. In other words, mediation uses
the power of discussion and interest-based bargaining to resolve
disputes. 30 Galinsky, Mussweiler, and Medvec examine the importance
and implications of high goals and frustration for the individual
negotiator. 3 In one version of this experiment, participants were owners
hoping to sell a pharmaceutical plant located in a biotechnology park.
All sellers were given the same BATNA (best alternative to a negotiated
agreement)-stripping the plant and selling the equipment for $17
million of profit.33 Half of the sellers were told that it was important to

30. DEBORAH M. KOLB, WHEN TALK WORKS: PROFILES OF MEDIATORS (1994);
CHRISTOPHER W. MOORE, THE MEDIATION PROCESS: PRACTICAL STRATEGIES FOR
RESOLVING CONFLICT (1986); Peter J. Carnevale & Dean G. Pruitt, Negotiation and
Mediation, 43 ANN. REV. OF PSYCHOL. 531 (1992); James A. Wall, Jr., John B. Stark &
Rhetta L. Standifer, Mediation: A Current Review and Theory Development, 45 J. OF
CONFLICT RESOL. 370 (2001).
31. Adam D. Galinsky, Thomas Mussweiler & Victoria H. Medvec, Disconnecting
Outcomes and Evaluations in Negotiations: The Role of Negotiator Focus, 83 J. OF
PERSONALITY & SOC. PSYCHOL. 1131 (2002).

32.
33.

Id.
Id.
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focus on their self-set target price, while the other half were told to focus
on their BATNA.34 After negotiations with the potential buyers took
place, both sets of sellers were asked how satisfied they were with the
results of the bargaining.3 5
If the analysis above is correct, the first group should receive a
higher purchase price because it has a more aggressive goal (G in Figure
3) than the second group (G'). 3 6 However, in any successful deal, the
BATNA-focused buyers will have exceeded their goal (G') and be in
gains, while the target-focused group is more likely to be in a loss
position relative to their goal (G). Accordingly, the latter group may be
less satisfied with the outcome of the negotiation. A prediction of
dissatisfaction would also arise from Higgins's self-discrepancy theory in
which a gap between the present self and the ideal self creates negative
emotions.37
Figure 4a, which compares the value captured by the seller (the
agreed purchase price minus the BATNA of $17mm) and the satisfaction
level on a 7-point scale for the two groups, reveals exactly this pattern:
the sellers with high goals do objectively better in the negotiation, but are
A handful of recent experimental studies have
less satisfied.38
demonstrated that negotiators with higher aspirations receive better
settlements in litigation settings. 39 Although none of these experiments
measured satisfaction, Koropkin, using a series of hypothetical legal
scenarios, found the same relationship as in Figure 4a: higher goals led
to better outcomes, but more dissatisfaction.4 °

34. Id.
35. Id.
36. See Figure 3 supra.
37. E. Tory Higgins, Self-Discrepancy: A Theory Relating Self and Effect, 94
PSYCHOL. REV. 319 (1987).
38. See Figure 4a infra.
39. Chris Guthrie, Framing Frivolous Litigation: A Psychological Theory, 67 U.
CHi. L. REV. 163 (2000); Russell Korobkin & Chris Guthrie, Psychological Barriersto
Litigation Settlement: An Experimental Approach, 93 MICH. L. REV. 107 (1994); J.J.
Rachlinski, Gains, Losses, and the Psychology of Litigation, 70 S. CAL. L. REV. 113
(1996).
40. Russell Korobkin, Aspirationsand Settlement, 88 CORNELL L. REV. 1 (2002); see
Figure 4a infra.
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Figure 4a: Negotiation Outcomes by Referent Focus
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There was one other condition of interest tested by Galinsky,
Mussweiler, and Medvec. 4 1 On the post-negotiation questionnaire,
immediately before the satisfaction question, half of the target-focused
and half of the BATNA-focused were asked to record their BATNA.42
For the high goals group, this prompt might have the effect of moving
the reference point to a lower level. 43 If so, this group would both outperform the other and be equally satisfied. 4 Indeed, the results as shown
in Figure 4b confirm this prediction.45
Although this result is dramatic evidence for the actuality of optimal
frustration, it may rely on two epistemic conditions. First, the reminder
about the BATNA is not self-generated, but instead comes from an
outside agent (the experimenter). Second, the process of aiming high
and appraising low is a one-time event. It cannot be learned, anticipated,
or countered. Potentially, within a sophisticated negotiator, both selfprompting and repetitive re-anchoring may lead, through backward
induction, to a dampening of the effects: "If I'm going to judge myself
eventually against my BATNA, how can I credibly commit to and
communicate my aspirations?" This theoretical problem, however, is
likely to be quite limited in reality. Such strategic erudition has been the
focus of extensive research in the economic community over the past
several years.4 6 The result is that most individuals manifest only one
degree of sophistication, which is not enough to unravel complex, intertemporal problems.4 7 Fortunately or not, most negotiators (and other
"game players") are quite na've. Sally, Rabin, and O'Donoghue have
found other social situations (e.g., end-of-life care and project
procrastination) in which the naff does better than the sophisticate. 48 The
limbo of optimal frustration may be yet another instance in which
ingenuousness pays.

41.

Galinsky et al., supra note 31.

42.

Id.

43.
44.

See id.
See id.

45.

See Figure 4b supra.

46.

Miguel Costa-Gomes, Vincent P. Crawford & Bruno Broseta, Cognition and

Behavior in Normal-Form Games: An Experimental Study, 69 ECONOMETRICA

1193

(2001); Teck H. Ho, Colin Camerer & Keith Weigelt, Iterated Dominance and Iterated
Best Response in Experimental "P-Beauty" Contests, 85 AM. ECON. REV. 947 (1995);
Rosemarie Nagel, Unraveling in Guessing Games: An Experimental Study, 85 AM. ECON.
REV. 1313 (1995); David Sally, Dressing the Mind Properly for the Game, 358 PHIL.
TRANSACTIONS OF THE ROYAL Soc'Y BIOLOGICAL SCI. 583 (2003).

47.

See sources cited supra note 46.

48. David Sally, Confronting the Sirens: RationalBehavior in the Face of Changing
Preferences, 156 J. OF INSTITUTIONAL & THEORETICAL ECON. 684 (2000); see Ted
O'Donoghue & Matthew Rabin, The Economics of Immediate Gratification, 13 J. OF
BEH. DECISION MAKING 233 (2000).
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Ideals and Success

At this point the ADR movement consists of hundreds of thousands
of facilitated negotiations. It is, of course, impossible to summarize the
reference points and motivations of the myriad of disputants, but there is
a significant amount of literature that seeks to portray and shape the
goals of the thousands of mediators. 49 To a behavioral economist
reading this literature for the first time, three categories of ideals jump
out: value creation, disputant voice, and lawyer participation. The actual
ideal for each category, expressed as a likelihood for a given mediation,
is shown in Figure 5.50 It is no understatement to say that the profession
has traditionally had very aggressive targets!

49. JOSEPH P. FOLBERG & ADAM TAYLOR, MEDIATION: A COMPREHENSIVE GUIDE To
RESOLVING DISPUTES WITHOUT LITIGATION (1984); see ROBERT A. BARUCH BUSH &
JOSEPH P. FOLGER, THE PROMISE OF MEDIATION: RESPONDING TO CONFLICT THROUGH
EMPOWERMENT AND RECOGNITION (1994); Carrie Menkel-Meadow, PursuingSettlement
in an Adversary Culture: A Tale of Innovation Co-Opted or "The Law of ADR ", 19 FLA.
ST. U. L. REv. 1 (1991); Jacqueline M. Nolan-Haley, Lawyers, Non-Lawyers and
Mediation: Rethinking the ProfessionalMonopolyfrom a Problem-SolvingPerspective, 7
HARV. NEGOT. L. REv. 235 (2002); Linda Singer, A Pioneers Perspective: FutureLooks
Bright, but Challenges Include Retaining Our Core Values, 6 DISP. RESOL. MAG. 26
(2000). An especially useful and comprehensive survey is Nancy A. Welsh, Making
Deals in Court-ConnectedMediation: What's Justice Got To Do with It?, 79 WASH. U.
L.Q. 787 (2001).
50. See Figure 5 infra.
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Figure 5: ADR Ideals
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Ideally, mediation created value for the disputants rather than just
lowering their transaction costs. This value might arise from a clearer
understanding of the participants' true interests, new integrative
solutions, reconciliation, and other positive emotions. The value could
also emerge from a transformation of the disputants' characters in the
51
Ideally, the voice of the
forms of empowerment or self-determination.
disputants was expected to be dominant; they "did the talking and
negotiating... [and] were responsible for nearly every part of the
process. ,52 Mediators kept their opinions and views to themselves,
listened much more than they declaimed, and spoke solely to facilitate
the conversation among the parties. Lastly, and ideally, lawyers were
nowhere to be found: "Lawyers were not welcome and sometimes were
53
explicitly excluded from these mediation sessions.
One can assess these values against the numerous empirical studies
of mediation. There are many numbers that could be summoned for each
category, but the overall picture would still demonstrate that reality is far
from each ideal. Figure 6 matches two pieces of data against each

51. Robert A. Baruch Bush, "What Do We Need A Mediator For?": Mediation's
"Value-Added" for Negotiators, 12 OHIO ST. J. ON Disp. REs. 1 (1996); Nancy Welsh,
The Thinning Vision of Self-Determination in Court-Connected Mediation: The
Inevitable Price ofInstitutionalization?,6 HARV. NEGOT. L. REv. 1 (2001).
52. Welsh, supra note 49, at 794.
53. Id.at 796.
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ideal.54 With respect to value creation, one survey of attorneys found
that only one-third choose mediation to access potential creative
solutions. 55 Wissler studied court-connected civil case mediation
programs in the general division of nine Ohio courts of common pleas.56
Overall, only eighteen percent of the settlements included non-monetary
provisions, which are often essential to integrative bargaining solutions.57
With respect to voice, she found that disputants spoke a considerable
amount in thirty-seven percent of the cases, but held the floor more than
their lawyers in only six percent of the cases.5 8 Moreover, mediators
could not be characterized as reticent and taciturn: only a minority (forty
percent) of the mediators in these Ohio mediation programs actually
refrained from expressing their views of the dispute during the
negotiation.' 9 Similarly, Metzloff found that only thirty percent of
attorneys did not desire the input of the mediator as to the merits of
medical malpractice cases, leaving a strong majority eager to hear the
mediator's opinions. 6 0 As many critics have bemoaned, lawyers appear
to be omnipresent in mediation sessions, both because courts often
require them to be present (ninety-nine percent attendance in Wissler's
study 6 1) and because they attend voluntarily (seventy-eight percent of
divorce lawyers in Maine usually are present at their clients' divorce
mediations62).

54. See Figure 6 infra.
55. Bobbi McAdoo, A Report to the Minnesota Supreme Court: The Impact of Rule
114 on Civil Litigation Practicein Minnesota, 25 HAML1NE L. REV. 401 (2002).

56.

Roselle L. Wissler, Court-Connected Mediation in General Civil Cases: What

We Knowfrom EmpiricalResearch, 17 OHIO ST. J. ON Disp. RESOL. 641 (2002).

57. Id.
58. Id.
59. Id.
60. Tom B. Metzloff, Ralph A. Peeples & Catherine T. Harris, Empirical
Perspectives on Mediation and Malpractice,LAW & CONTEMP. PROBS. 144-45 (1997).
61. Wissler, supra note 56, at 657.
62. Craig A. McEwen, Nancy H. Rogers & Richard J. Maiman, Bring in the
Lawyers: Challenging the Dominant Approaches To Ensuring Fairness in Divorce
Mediation, 79 MINN. L. REV. 1317 (1995).
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Figure 6: ADR Ideals and Reality
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In sum, there is a sizable discrepancy between the ideals and current
position of ADR. The position of the profession is not at all unlike that
of person DR in Figure 3, who was far below her aggressive goal of G.63
Despite this depressing gap, there are other reference points that indicate
the substantial success achieved by ADR. We can, again, review each
category in turn, beginning with value creation.
It is generally true that negotiators are not that good at creating
value. That is the reason there are so many negotiation courses in law
schools, business schools, and executive education programs. The
classroom represents a very cooperative, productive environment, with a
minimum of deep-seated enmity between bargaining counterparts. The
simulations used therein approach, but do not replicate, the complexity of
real life disputes. Even so, integrative deals can be relatively rare. One
teacher, who uses the well-known Texoil case, which combines a
negative bargaining zone in the salient sale price dimension with
complementary interests in the more obscure qualitative issues, finds that
only thirty percent of the dyads strike a creative deal.64 In my own recent
experience with a classroom exercise, involving a rather complex
acquisition of a high tech company (negotiating roles were a potential

63.

See Figure 3 supra.

64. Personal Communication from Kathleen O'Connor, Cornell University, to David
Sally (on file with author).
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buyer, an owner, and an investment banker), only ten percent of my
MBA students structured a successful, integrative, and creative bargain.
As displayed in Figure 7, if these two data were to serve as alternative
reference points, the performance of ADR on value creation seems far
less dismaying. 65 This is further reinforced when one considers the
deleterious effects of negative relationships and pre-existing conflicts on
66
the possibilities of value creation.
Figure 7: ADR Ideals, Reality and Alternative Referents
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As our earlier discussion of prospect theory implied, its applicability
is not limited to monetary and financial objects. It clearly pertains to a
variety of perceptions, decisions, and activities, and the value function
may render utility, satisfaction, or fairness.67 Price assumes that voice is
such a commodity and employs a scenario study in which participants'
expectations about expressing their opinions were elicited, as well as
their reactions to being allowed a certain quantity of voice. 68 The cover
story involved a company updating twenty different, equally important

65. See Figure 7 infra.
66. Sally, supra note 3, at 600.
67. See supra notes 4-17.

68. Kenneth H. Price et al., Features of the Value Function for Voice and Their
Consistency Across Participants from Four Countries: Great Britain, Mexico, the
Netherlands, and the United States, 84 ORG. BEH. & HUMAN DECISION PROCESSES 95
(2001).

20031
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69 Participants, students
elements of its information technology system.
from Mexico, Great Britain, the Netherlands, and the United States, were
account managers who could provide varying levels of input to a
70
Using a between subjects
supervisor with final purchasing power.
design, the researchers gave subjects the opportunity to state their
71 The relationship
preferences for 0, 5, 10, 15, or all 20 components.
between satisfaction and quantity of voice mirrored prospect theory for
subjects from each country. 72 The reference point was 5 components, a
level of voice that is displayed in the second set of bars in Figure 7.73
Participants did not
Note, first, that the reference point was not 20.
expect full voice in this situation, an introversion that corresponds to the
75
expectancies of many disputants in some dispute resolution research.
Second, in keeping with loss aversion, the largest gain in satisfaction
occurred between those subjects with no voice and those who gave input
on just five components.76 From a disputant's perspective, then, the
77
In
greatest gain in value occurs if her expectation of voice is met.
full
to
opposed
as
input,
some
have
may be simply to
many instances this
78
throated control.
79
Sometimes, counterfactual situations serve as reference points.
The most startling illustration of this fact involves Olympic medals.
"Gold, silver, bronze"-the ordering and evaluation seem to flow right
together-first, second, third; best, better, good. However, Medvec,
Madey, and Gilovich discovered that bronze medal winners were on
average happier than silver medal winners because the reference point
for the former was fourth place and no medal, while for the latter it was
first place and a better medal. 80 The silver winner was in psychological

69.
70.
71.

72.
73.
74.

Id.
Id.
Id.
Id.
Id.; see Figure 7 supra.
See Figure 7 supra.

75. See Figure 7 supra; see also ROSELLE L. WISSLER, AN EVALUATION OF THE
COMMON PLEAS COURT CIVIL PILOT MEDIATION PROJECT VIII (Feb. 2000); Wissler, supra

note 56,
76.
77.
78.

at 661-663.
See Figure 7 supra.
Price, supra note 68, at 101.
Welsh, supra note 49, at 838-46; see Jean

R. Stemlight, Lawyers'

Representation of Clients in Mediation: Using Economics and Psychology To Structure

Advocacy in a NonadversarialSetting, 14 OHIO ST. J. ON DisP. RESOL. 291 (1999).
79. Daniel Kahneman & Dale T. Miller, Norm Theory: Comparing Reality to Its
Alternatives, 93 PSYCHOL. REV. 136 (1986).

80.

Victoria H. Medvec, Scott F. Madey & Thomas Gilovich, When Less Is More:

Counterfactual Thinking and Satisfaction Among
PERSONALITY & SOC. PSYCHOL. 603 (1995).

Olympic Medalists, 69 J.

OF
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losses, but the bronze winner was in psychological gains. 1 In that same
vein, when we judge the presence and effects of lawyers on mediation, it
may be beneficial for mediators to realize that the impact could have
been much more drastic-you could have been a midwife.
The comparison may seem induced, but there are several similarities
that make it quite natural. Both midwives and mediators are in
competition with a larger profession that is endowed with more abundant
internal resources and well-worn routes of access to government officials
and regulatory bodies. The internal resources of both lawyers and
doctors consist of considerable individual incomes that collectively
amass to sizeable portions of the national GDP, and powerful, renowned,
efficacious representative organizations. To economists, both midwives
and mediators provide a credence good, a relatively intangible service in
which the reputation and experience of the provider serve as essential
information to the consumer. Finally, during their recent renaissance that
began at almost the same time as the current mediation movement, the
midwives have espoused parallel goals of community orientation, selfdetermination, caring, and cooperation.
Just as once there were only tribal elders to resolve disputes nonviolently, so too there were only midwives to bring new members of the
clan into the world. The Book of Exodus declares, "God dealt well with
the midwives; and the people multiplied and waxed very mighty., 82 God
may have been beneficent, but once physicians turned their eyes to the
birthing market in America, they were unremitting. For much of the
twentieth century, the confrontation between doctors and midwives was
severely one-sided.8 3 As shown in Figure 8a, the proportion of American
babies delivered by midwives was reduced by more than "seven times
seven" between 1911 and 1975, to a market share of less than one
percent 4 In the face of data that suggested midwife attendance at birth
led to better maternal and infant outcomes, obstetricians nevertheless
encouraged stringent regulation of midwifery and the dislodgment of
births from the home to the hospital.85 One important report in 1933,
after acknowledging the equally competent performances of midwives
and physicians, chillingly concluded: "The midwife should have a
position in the scheme for providing maternity care. It remains for the

81.

Id.

82.

Exodus 1:20.

83.

See Figure 8a infra.

84. See Figure 8a infra.
85. Alfred Yankauer, The Valley of the Shadow of Birth, 73 AM. J. OF PUB. HEALTH
635 (1983). Of course, some of this dislodgment was driven by the demand of women
for the latest medical technology as detailed in ROBERT DINGWALL, ANN M. RAFFERTY &
CHARLES WEBSTER, AN INTRODUCTION TO THE SOCIAL HISTORY OF NURSING (1988).
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86
medical profession to define what that position should be." Over the
next several decades, obstetricians decided this position would continue
to be reduced from minor, to marginal, and ultimately, to negligible.

Figure 8a: Proportion of Live Births Attended by a Midwife
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Figure 8b: Birth Attendance by Certified-Nurse and Lay Midwives
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The renaissance began in 1955 with the founding of the American
College of Nurse-Midwives ("ACNM").87
This professional
organization embodied the reaction of the field to physician pressure:
education, licensing, certification, and state registration. Certified nursemidwives ("CNM") are all trained and licensed as registered nurses.8 8
They must then undergo another year or two of specialized education in a
midwifery program approved by the ACNM.89
These formal
requirements were in stark contrast to the ad hoc qualifications presented
by earlier generations of midwives.
The professionalization of
midwifery was successful, to a certain extent: as shown in Figure 8b, all
of the growth from 1975 on, which partially reversed the decades-long
decline, occurred among CNM's as opposed to lay midwives. 90 In
parallel with its pragmatic self-regulation, the organization espoused a
set of ideals expressed by its first president during ACNM's first year of
existence:
We are beginning at a time when education has concentrated too
heavily on techniques and too little on the human factors involved. It

87.

See American College of Nurse-Midwives, at www.acnm.org (last visited Aug. 1,

2003).
88. Id.
89. Id.
90.

See Figure 8b supra.
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is essential that education relate in a responsible and practical way
with the problems and moral issues of our times. We nurse-midwives
are a specialized group and our education, experience, and service
have led us to the considered conclusion that in our present society it
is neither desirable nor necessary to eliminate specialization. We
believe that creative imagination, plus the ability to utilize ideas, is
one of the most powerful influences in the world today. .

.

.The

nurse-midwives have not substituted rationalization nor routines for
reason; they have not been helpless when it comes to effecting mass
movements for the care of human beings where helplessness, faith in
and the dignity of the individual were
reason, responsibility,
9
concerned.

Despite the gains made over the last quarter century, the position of
midwives is still secondary. In 2001, midwives were responsible for
only eight percent of all births. Restrictive, obstetrician-favoring
regulation is widespread. In more than half of the states in the union,
midwives are not autonomous and must be supervised by an attending
physician. In a third of the states, midwives are reimbursed by insurance
companies at eighty percent or less than the level paid to medical doctors
for the same procedure. Ten states forbid midwives from writing
prescriptions, while only five states guarantee CNM's access to hospital
facilities.92 In sum, the average state places numerous restrictions on
midwives, although a handful of states, including Georgia and Oregon,
have minimal or even supportive regulations. A recent econometric
analysis of the quantity of births attended by midwives that controlled for
a large number of socio-economic and demographic factors, estimated
the effect of loosening and optimizing midwifery regulations across the
country. 93 Adams, Ekelund, and Jackson found that the impact of
changing the present mix of regulatory regimes to a nationwide mirroring
would double the proportion of deliveries
of Georgia and Oregon
94
midwives.
by
handled
The American Bar
Imagine this counterfactual situation.
Association issues a report stating: "The mediator should have a position
in the scheme for providing dispute resolution. It remains for the legal
profession to define what that position should be.",95 Mediators facilitate
91. Hattie Hemschemeyer, Message to Members, 1 BULL. OF THE AM. COLLEGE OF
NURSE-MIDWIFERY 5 (1956). Many of these sentiments are still prominent in the public
face of the ACNM. See www.acnm.org (last visited Aug. 1, 2003).
92. A. Frank Adams, Robert B. Ekelund & John D. Jackson, OccupationalLicensing
of a Credence Good: The Regulation of Midwifery, 69 S. ECON. J. 659 (2003).
93. Id.
94. Id.
95. See Nolan-Haley, supra note 49, for a review and critique of the nascent
regulatory efforts of the American Bar Association toward mediators.
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only eight percent of all dispute resolutions (alternative referent in Figure
7), and every state requires that mediators have an advanced degree in
psychology or communications, as well as specialized training. In a
majority of states, mediators must be supervised through a formal
contract with a practicing attorney, and in a score of states, mediators are
forbidden to offer any prescriptive opinion without first clearing it with
an ABA member.
In conclusion, our review of value creation, voice, and relationship
with a powerful professional class suggests a reference point other than
the original aspirations of ADR, consisting of sporadic integrative deals
in the laboratory and classroom, a desire for some voice (but not
necessarily unfettered self-expression), and the contraction of American
midwives by physicians. Against this alternative reference point, G', the
position of DR in Figure 3 looks more attractive, and, in fact, DR finds
herself in gains.
IV.

Selected Advice for ADR

This prospect theory parable and the principle of optimal frustration
require that the ADR movement be in limbo between its
accomplishments (gains relative to G') and its aspirations (losses relative
to G). All of the tentative advice offered below arises from this simple
thought: ADR must keep both referents active and should not forsake or
deny either.
A.

Protect and Secure G'

If the previous section was at all persuasive, ADR has achieved a
great deal. Relative to a number of metrics, the movement could be
considered to be in the gains domain. The validated prospect theory
prediction is that an individual in gains will tend to pursue conservative
actions, whose aim is to secure and guard the present position. If that
same person evaluated herself against a goal that placed her in losses, she
would be willing to risk a great deal to achieve her aim. For example, if
the government bond traders studied by Shapira were ahead for the day,
they would take small positions with low levels of risk in the mid and
late-afternoon, while they would invest heavily in uncertain long shots if
they were down for the day. 96 If the focus of ADR is solely on its
shortfall relative to its aspirations, it may behave like the 4 p.m., sweatstained trader piling all his resources into six-month T-bills, with the
hope that Alan Greenspan will appear on CNN in sequins and full Elvis-

96. Zur Shapira, Organizational Control of Its Market Actors: Risk Management of
Government Bonds Traders (2003) (unpublished manuscript, on file with author).
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regalia, singing "Suspicious Minds."
If G' is active, some of the resources and attention of ADR would be
diverted to protect these gains. The cautionary tale of the midwives
advocates early, pre-emptive actions intended to prevent ABA-initiated
regulation. Pressure from the legal profession must be attended,
deflected, and countered. (Question: is a dispute between lawyers and
ADR adjudicated or mediated?) Implement licensing and certification
requirements. Increase public relations and governmental lobbying
efforts. In sum, neither the desire to achieve its aspirations nor
disappointment in falling short should cause ADR to forsake pragmatic
political and organizational efforts. The recommendation is that this
movement with roots in the counter-culture should behave conservatively
and become establishment.
B.

Maintain and InstitutionalizeIdeals

There is no doubt that the ideals of ADR are very honorable. At the
same time, from the perspective of psychology and economics, they are
also quite useful. First, if we extrapolate from the goal-setting literature
for individuals, 97 the stretch goals of ADR are likely to lead to a more
productive movement. Mediators as a whole will expend more effort and
be more persistent and creative. Second, the specific ideals of value
creation and voice may be essential elements in many facilitated
negotiations. Suppose it is true that lawyers are more likely to anchor on
quantitative aspirations in a mediation. 98 In that case, the experimental
literature concludes that two lawyers left alone to bargain in a situation
with integrative potential will create less value in total.99 In integrative
bargaining, quantitative targets as reference points may lead to much
more costly impasses, uninitiated logrolling, and missed complementaryinterest opportunities. Hence, the research would intimate that a
mediator with priorities on interest identification and information sharing
could play an important role in making the negotiation between two
lawyers more productive.
One of the key dangers in optimal frustration is that of reference
point adaptation. The usual course of this acclimatization is for the
aspirations to decay either through diminished attention allocated to G,
or the subtle erosion of ideals, resulting in a leftward slippage in G and
its eventual melding into G' (Figure 3). To combat this adaptation, an
individual looks to give herself as many unalterable cues and reminders
97. LOCKE & LATHAM, supra note 18.
98. Welsh, supra note 49, at 813-16; see Leonard L. Riskin, Mediation and Lawyers,
43 OHIO ST. L.J. 29 (1982).
99. Roy J. LEWICKI ET AL., NEGOTIATION (4th ed. 2003).
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of her goals as possible. Similar self-management tactics lie behind
writing in a daily diary with ink, placing a family picture on an office
desk, publishing a strategic plan, and committing a compelling narrative
to memory. 100 For a profession, cue placement can be achieved through
mission statements, training modules, annual conferences, employed
ideologues and gadflies, and bronze plaques. A quick comparison of the
websites of the midwives and the mediators reveals a plethora of
aspirational reminders in the formers' site and a relative dearth in the
latter's.
Those with much more experience and knowledge can
determine whether there is more that could be done to institutionalize
ADR's ideals.
A second danger is, of course, hypocrisy. Ideals are preached but
not practiced. If the profession is successful in limiting entry by lawyers
and maintaining some control over ADR as outlined in the first point
above, there will be excess profits accruing to practitioners. Some of
these profits can be "taxed" by an effective national association, either
voluntarily through donations and fund-raising drives, or involuntarily
through membership dues and license fees. The resulting revenue can be
dedicated to long-term funding of forms of ADR that fully embody the
ideals:
two examples would be expanding neighborhood dispute
resolution centers both here and abroad, and supporting a "special
operations" mediation team that targets global hotspots of social conflict.
C. Limbo Is Normal and "Good"
The disquiet of optimal frustration is something that most of us deal
with as individuals. We have ideal selves against which our present
selves fall short, and yet, for the most part, we like and admire our
present selves. We tolerate, and maybe even appreciate, the inquiktude.
In certain cases, the need for resolution becomes overwhelming. I
have witnessed and participated in one organizational example of this
impulse. Avon Products was one of the most successful companies in
the world from the 1940s until the mid-1960s. The famous ding-dong
doorbell signaled the presence of the Avon Lady, an independent
contractor who sold beauty and bath products door-to-door in her
neighborhood. This direct-selling system grew very quickly and was
wildly profitable until an inexorable demographic trend hit the
company-the entrance of women into the workforce. This change
meant that there were fewer women who wanted to be Avon
Representatives, and, for those who were, there were far fewer customers

100. David Sally, I, Too, Sail Past: Odysseus and the Logic of Self-Control, 53
KYKLOS 173 (2000); see GEORGE AINSLIE, BREAKDOWN OF WILL (2001).
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to call on during daylight hours. Growth slowed, profits shrank, and the
stock price slid. By the time I joined as a manager in strategic planning
in the mid-1980s, the company was schizophrenic, torn by a fundamental
question about identity-"Are we a beauty company, or a direct-selling
company?" You could be sitting in a mundane meeting concerning sales
incentives or catalog page layout and there was a good chance that some
time (probably too much time) would be spent on the identity question.
Certain senior executives threw their weight behind one interpretation,
and others countered.
The answer, of course, was clear. Avon is both a beauty company
and a direct-selling company. It has to be. Once the finances of the
company stabilized and the selling system adapted to the fundamental
demographic change, a measure of success and confidence returned, and
the company could live in limbo again.101 In the same way, the answer
for ADR is apparent. Is it facilitative or transactional? It is both. Is it
integrative or distributive? It is both. Is it monetary or non-monetary?
It is both. Is it about disputants or lawyers? It is about both. Is it a
success or a failure? It is both.
D.

Limit Introspection

Most analysts of character formation emphasize the need for action
over the need for thought. Pascal's analysis of becoming a believer is the
classic example: just start going to church and mimicking the behaviors
and attitudes of believers and your faith will grow. There is an
entrapping, self-conscious awkwardness about rationally pursuing the
"irrationality" of faith, or for that matter, intentionally living in limbo.
So, practically speaking, for ADR, what does this mean? Well, having a
conference like this is good, but you would not want one every month,
and reading a paper like this is good, but you would not want to
remember too much of it in a week.

101. For a review of the company's history and recent success, see M. Preston,
Avon's New Calling,Interview-Andrea Jung, THE TIMES OF LONDON, June 29, 2002.

